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 1.  TIME:  9:00   CASE#: MSC15-01236 
CASE NAME: KJZ  vs.  WELLS FARGO 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH DEPOSITION SUBPOENA 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 The motion to compel production of documents is granted in part and denied in part. 

 Plaintiff KJZ Properties, LLC (“KJZ”) seeks to rescind a purchase of real property in 
Brentwood.  It alleges that at the time of purchase, it was not aware that a party other than the 
seller owned a one-half interest in the property, and therefore it was purchasing only a partial 
interest in the property.  Defendants Todd Hurst and Heidy Hurst hold the other interest.  
Defendant Ndex West, LLC was the seller, and defendant Wells Fargo Bank was the trustee 
under the deed of trust.  Wells Fargo has answered and cross-complained against the Hursts, 
the Internal Revenue Service, and LSI title Company.  Wells Fargo alleges that one week before 
closing, a preliminary title report disclosed the Hurst’s interest to KJZ’s realtor, Paul Geislinger. 

 Wells Fargo served a subpoena for business records on Geislinger, and files this motion 
to compel further responses.  The requests sought documents concerning the subject property, 
but also sought documents concerning other properties for which Geislinger and KJZ may have 
had a similar business relationship.  Geislinger served objections that some of the requests 
were overbroad and unduly burdensome, as well as documents in response to the subpoena.  
With one exception, Geislinger’s objections were directed to the requests that sought 
documents related to other properties.  Wells Fargo considered the responses inadequate, and 
a meet and confer process ensued. 

 Wells Fargo alleges that the requests are relevant because Geislinger had the title report 
before the closing, and because he had “a long standing business relationship where potential 
pieces of real property that KJZ was going to buy at a foreclosure sale was vetted by Geislinger 
prior to the purchase.”  Wells Fargo further contends that documents concerning other 
transactions are needed to “evaluate their practices for the purchase and sale of properties, and 
how such practices were used here.”  Wells Fargo seeks to compel further responses to 
requests 1, 2, 3, 4, 6, 16, 20, 21, 23, 24, 29, 30, and 31.  With respect to requests 1, 2, 4, 6, 16, 
29, 30, and 31, Geislinger objected that the requests are “overly broad, burdensome, and 
irrelevant.”  With respect to requests 3, 20, 21, and 24, Geislinger did not produce documents, 
nor did he object. 

 Geislinger has filed no response to the motion.   

 With respect to items 1, 2, 4, 29, 30, and 31 (not 16), Wells Fargo’s requests are not 
limited to materials concerning the property in question, but ask for documents concerning all 
other properties for which KJZ and Geislinger had a business arrangement.  While Wells Fargo 
asserts that these other documents are relevant, the Court is not able to see how they will lead 
to admissible evidence in this case.  Whatever may have happened in this transaction, it is 
difficult to perceive how it is affected by the information related to other transactions.  The case 
does not challenge any other transactions.  The issue here is what happened in this transaction, 
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not the nature of KJZ’s and Geislinger’s business practices overall.  Moreover, depending on the 
number of other transactions, the request may be burdensome.  Notably, the items to which 
Geislinger did not object, 3, 20, 21, and 24, related to the subject property only.  The exception 
here is request 16, which is limited to the subject property, but to which Geislinger objected. 

 Accordingly, the motion to compel further responses to requests 1, 2, 4, 29, 30 and 31 is 
denied, except that it is granted to the extent to which each request is limited to documents 
concerning the subject property but otherwise fall within the scope of the request. The motion to 
compel is granted with respect to requests 3, 20, 21, 16, and 24. 

 Wells Fargo’s request for sanctions is denied.  Given that the gravamen of the dispute 
appears to be the requests for documents relating to other properties, Geislinger is prevailing on 
the primary issue raised by the motion. 
 
 
  
 2.  TIME:  9:00   CASE#: MSC15-01556 
CASE NAME: WRIGHT  vs.  VICKREY 
HEARING ON DEMURRER TO CROSS-COMPLAINT of VICKREY 
FILED BY PRESTON WRIGHT 
* TENTATIVE RULING: * 
 
 Cross-Defendant Preston Wright’s demurrer to the Cross-Complaint of Peter Vickrey is 
sustained in part and overruled in part.  As to the first and second causes of action for fraud and 
deceit, the demurrer is sustained without leave to amend.  To establish fraud and deceit, either 
based on an intentional misrepresentation or a negligent one, Vickrey must prove that he was 
harmed by the Wright’s alleged fraud or deceit.  See CACI 1900; Engalla v. Permanente 
Medical Group, Inc. (1997) 15 Cal.4th 951, 974.  Wright contends that Vickrey suffered no 
damages as a result of any alleged misrepresentations, fraudulent billing, etc. because Vickrey 
has not paid any part of Wright’s bill.   

 
 Vickrey urges that he has been damaged in the amount of his insurance coverage which 
is no longer available to cover a certain number (perhaps all) of his therapy sessions with 
Wright.  Vickrey alleges that Wright purposefully withheld invoices regarding Vickrey’s therapy, 
so that he could not provide them to his insurer.  He provided Vickrey a ledger of the sessions 
and what was owed on November 17, 2014, more than 7 years after he started therapy.  Implied 
in these allegations and others is, that Wright withheld the invoices until insurance would deny 
coverage and Vickrey would need to bargain with Wright to sell an asset to pay him a large, 
lump sum in cash.   
 
 While this argument for “harm” may have facial appeal, Vickrey has suffered no 
economic loss due to Wright’s alleged fraud.  If Vickrey were to prevail on his fraud or deceit 
theory, Wright would owe Cross-Complainant no economic damages since he has received 
nothing; therefore, Wright would not have to pay Vickrey what insurance proceeds he would 
have paid him since Wright was never paid for any sessions.  Hence, there are no independent 
damages for fraud, and the economic loss rule prevents damages for emotional distress only. 
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See Aas v. Superior Court (2000) 24 Cal.4th 627, 636-637, 643; Robinson Helicopter Co., Inc. v. 
Dana Corp. (2004) 34 Cal.4th 979, 988.  There is likely only an affirmative defense for fraud or a 
claim for a set off based on fraud, were Wright to prevail on his claims.   

 The demurrer to the fourth cause of action for negligence and the sixth cause of action 
for intentional infliction of emotional distress is sustained with leave to amend.  Negligent 
infliction of emotional distress is not an independent tort; it is the tort of negligence and has the 
same elements.  See Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 984.  The 
negligence cause of action is very general and broad, contending that Wright breached his duty 
to act “lawfully,” “respectfully” and “reasonably” in addition to refraining from allegedly “abusive” 
and “harassing” debt collection practices and communications.  (Cross-Cmplt, paragraph 100)  
From this pleading, neither the court nor any party can discern what conduct is being alleged as 
the factual basis for a duty of care and why it was breached.  Only generalizations and 
conclusions of fact and law are pled.  See Aubrey v. Tri-City Hospital District (1992) 2 Cal.4th 
962, 966-967; Serrano v. Priest (1971) 5 Cal.3d 584, 591; Adelman v. Associated International 
Insurance Co. (2001) 90 Cal.App.4th 352, 359 (the demurrer admits the truth of all material facts 
properly pleaded, i.e., ultimate facts alleged, but not contentions, deductions or conclusions of 
fact or law) 

 The demurrer to the fifth cause of action for intentional infliction of emotional distress is 
overruled.  The elements of the tort of intentional infliction of emotional distress are (1) extreme 
and outrageous conduct by the defendant with the intention of causing, or in reckless disregard 
of causing, emotional distress; (2) the plaintiff’s suffering severe or extreme emotional distress, 
and (3) actual and proximate causation of the emotional distress by the defendant’s outrageous 
conduct.  See Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 1001.   

 Wright contends the facts alleged in the Cross-Complaint do not rise to the level of 
“outrageous” conduct necessary to state an intentional infliction of emotional distress claim.  The 
claim must be based on conduct “so extreme as to exceed all bounds of that usually tolerated in 
a civilized community.”  See Christensen v. Superior Court (1991) 54 Cal.3d 868, 903.   

 However, the court finds that a reasonable person could find Wright’s conduct 
“outrageous.”  The Cross-Complaint alleges a fraudulent scheme to lull Vickrey into running up 
his tab for therapy sessions, believing them to be covered by insurance and within his budgeted 
limit, while, all the while, refusing to give his patient the bills to submit to insurance and 
investigating, in therapy, how he can achieve a large, lump sum payment for the sessions.  
Fraud in the context of a therapeutic relationship may well be seen as exceeding all bounds of 
that usually tolerated in a civilized community.   

 The demurrer to the seventh cause of action for elder abuse is sustained without leave 
to amend.  In order to plead a cause of action for financial elder abuse, the Cross-Complaint 
must allege the following elements with particularity:  (1) that the Cross-Defendant took 
Vickrey’s property; (2) that Vickrey was 65 years of age or older at the time of the conduct; (3) 
that Wright took the property for a wrongful use or with the intent to defraud; (4) that Cross-
Complainant was harmed, (5) that Wright’s conduct was a substantial factor in causing Vickrey’s 
harm, and (6) that Wright acted with recklessness, oppression, fraud or malice in committing 
financial elder abuse.  See Welf. & Inst. Code Sections 15610.07; 15610.30; 15610;53; 
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15656(a), (b); Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 790; Delaney v. 
Baker (1999) 20 Cal.4th 23, 32.   

 Element one is not pled.  As set out above, Wright has not taken any of Vickrey’s money 
or property.  Vickrey has not paid Cross-Defendant any money for his services.  If Vickrey were 
to prevail on a claim for financial elder abuse, Wright would owe him no economic damages, 
and the economic loss rule prevents emotional distress damages only.   

 The demurrer to the tenth cause of action for violation of California’[s Business & 
Professions Code Section 17200, et seq. is sustained without leave to amend.  The only 
remedies available to private plaintiffs under the Unfair Competition Law (“UCL”), Bus. & Prof. 
Code Section 17200, et seq., are injunctive relief and restitution.  See Zhang v. Superior Court 
(2013) 57 Cal.4th 364, 371.  Restitution under Section 17203 is confined to restoration of any 
interest in “money or property, real or personal, which may have been acquired by means of 
such unfair competition. . .”  See Zhang, supra, 57 Cal.4th at 371.  Vickrey has not pled any facts 
that show he is entitled to restitution.  There are no allegations in the Cross-Complaint that 
Vickrey has paid any money or property to Wright; hence, there is nothing for Wright to return.   

 The demurrer to the eleventh cause of action for preliminary and permanent injunction is 
sustained without leave to amend.  Injunctive relief is a remedy, not a separate cause of action.  
See Roberts v. Los Angeles County Bar Association (2003) 105 Cal.App.4th 604, 618; McDowell 
v. Watson (1997) 59 Cal.App.4th 1155, 1159.  A cause of action must exist before the court can 
grant a request for injunctive relief.  See County of Del Norte v. City of Crescent City (1999) 71 
Cal.App.4th 965, 973.  The Cross-Complaint already requests both of these forms of relief in the 
Prayer.  (Prayer, paragraphs 218, 219) 

 The demurrer to the twelfth cause of action for declaratory relief is sustained without 
leave to amend.  The purpose of declaratory relief is to resolve controversies before they lead to 
repudiation of obligations, invasion of rights or perpetration of wrongs.  See Environmental 
Defense Project of Sierra County v. County of Sierra (2008) 158 Cal.App.4th 877, 884.  The 
“actual controversy” contemplated by Section 1060 embraces “a probable future controversy 
relating to the legal rights and duties of the parties.  For a probable future controversy to 
constitute an actual controversy, however, the probable future controversy must be ripe.  A 
controversy is “ripe,” when it has reached, but has not passed, the point that the facts have 
sufficiently congealed to permit an intelligent and useful decision to be made.”  Id. at 885. 

 This case clearly concerns a dispute that is many years old.  It does not involve an 
“actual controversy” as contemplated by Section 1060, and there is no request or need for 
prospective relief.   

 Moreover, a court may refuse declaratory relief where it is not “necessary or proper at 
the time under all the circumstances.”  (C.C.P. section 1061.)  This includes situations in which 
the relief sought will simply mimic determinations made in a breach of contract action and “[i]t is 
likely the ultimate outcome of the current litigation between the parties will be a single judgment 
fully and finally resolving the parties’ dispute without any impact on future conduct.”  Osseous 
Technologies of America, Inc. v. Discoveryortho Partners LLC (2010) 191 Cal.App.4th 357, 
376-377. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  39 
HEARING DATE:   07/11/16 

 
 

- 5 - 

 
 3.  TIME:  9:00   CASE#: MSC15-01556 
CASE NAME: WRIGHT  vs.  VICKREY 
HEARING ON MOTION TO STRIKE NINTH CAUSE OF ACTION 
FILED BY PRESTON WRIGHT 
* TENTATIVE RULING: * 
 
 Cross-Defendant Preston Wright’s motion to strike the ninth cause of action for violations 
of the Rosenthal Fair Debt Collections Act pursuant to CCP Section 425.16 is granted. Under 
the anti-SLAPP statute, CCP Section 425.16, the court makes a two-step determination:  First, 
the court decides whether the defendant has made a threshold showing that the challenged 
cause of action is one arising from “protected activity.” (CCP Section 425.16(b)(1))  A defendant 
meets this burden by demonstrating that the act underlying the plaintiff’s cause of action fits one 
of the categories spelled out in Section 425.16(e).  If the court finds that such a showing has 
been made, it must then determine whether the plaintiff has demonstrated a probability of 
prevailing on the claim.  See CCP Section 425.16(b)(1)  Only a cause of action that satisfies 
both prongs of the anti-SLAPP statute -- i.e., that arises from protected speech or petitioning 
and lacks even minimal merit -- is a SLAPP, subject to being stricken under the statute.  See 
Tutor-Saliba Corp. v. Herrera (2006) 136 Cal.App.4th 604, 609. 
   
WHETHER THE CAUSE OF ACTION ARISES FROM PROTECTED ACTIVITY 
   
 Following the analysis described in Tutor-Saliba, supra, 136 Cal.App.4th at 608, the court 
first asks whether the cause of action arises from protected activity.   
 
 It is evident from the ninth cause of action that the gravamen of the Rosenthal FDCPA 
claim is the filing of a suit against Vickrey to collect a debt.  The filing of a lawsuit is a protected 
activity under CCP Section 425.16(e)(2).  See Ludwig v. Superior Court (1995) 37 Cal.App.4th 8, 
19 (“The constitutional right to petition . . . includes the basic act of filing litigation. . .”) 

 
The ninth cause of action includes the following allegations:   
 
Paragraph 164:  The Collectors violated the statute by filing an action based upon 

fraudulent charges and accountings within an illegal contract, which unfairly and unconscionably 
attempted to collect the debt in amounts not expressly authorized by any agreement and/or 
permitted by law.  Collectors had no legal and/or contractual basis for filing such a lawsuit. 

 
Paragraph 165:  The Collectors violated the statute by suing the Cross-Complainant for 

interest, court costs, attorney’s fees where such amounts were not expressly authorized by the 
agreement creating the debt or permitted by law.   

 
Paragraph 176:  The Collectors violated the statute by filing an action based upon 

fraudulent charges and accountings within an illegal contract, which unfairly and unconscionably 
attempted to collect the debt in amounts not expressly authorized by any agreement and/or 
permitted by law.  Collectors had no legal and/or contractual basis for filing such a lawsuit.  
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 Wright acknowledges that the other allegations in the ninth cause of action may be non-
protected activity.  That conduct includes the following:  (1) continuous, repetitive and harassing 
calls about the debt, (2) unlawful communication with third parties regarding the debt 
(specifically, Vickrey’s sister- in-law who manages their mother’s property) and (3) unlawfully 
communicating with a consumer represented by an attorney.  (Cross-Cmplt, paragraphs 169, 
172, 179) 
 
 However, where a cause of action alleges both protected and unprotected activity, the 
cause of action is subject to CCP Section 425.16, unless the protected conduct is merely 
incidental to the unprotected conduct.  See Trapp v. Naiman (2013) 218 Cal.App.4th 113, 119-
121; Salma v. Capon (2008) 161 Cal.App.4th 1275, 1287; Gallanis-Politis v. Medina (2007) 152 
Cal.App.4th 600, 614; Peregrine Funding, Inc. v. Sheppard Mullin Richter & Hampton, LLP 
(2005) 133 Cal.App.4th 658, 672; Fox v. Searchlight Pictures, Inc. v. Paladino (2001) 89 
Cal.App.4th 294, 308.  However, the court may strike the claims that involve protected activity 
but allow those alleging non-protected activity.  See Cho v. Chang (2013) 219 Cal.App.4th 
521,526-527.   
 
 The court finds that the gravamen of the Rosenthal FDCPA claim is the suit to collect on 
a debt which is based on fraudulent charges and accountings.  The non-protected activity is 
simply incidental to filing the lawsuit, and may even be seen as protected pre-litigation conduct 
by Wright.  Cross-Defendant’s communications preparatory to or in anticipation of the bringing 
of an action or other official proceeding are entitled to protection under the anti-SLAPP statute, 
because they concerned the subject of the dispute and were made in anticipation of litigation 
contemplated in good faith and under serious consideration.  See Bailey v. Brewer (2011) 197 
Cal.App.4th 781, 789-790.  
 
 Mr. Vickrey disagrees.  His first argument is that the gravamen of the unlawful conduct at 
issue in the ninth cause of action occurred prior to Wright’s filing his lawsuit and is non-protected 
conduct as violations of consumer protection laws.  This argument is addressed above. 
  
 Next, Vickrey argues that his claim under the Rosenthal FDCPA is based on Wright’s 
illegal contract.  The illegal contract is purportedly the oral contract to pay for therapy sessions 
from his inheritance, specifically, the sale of his mother’s house, which Vickrey alleges resulted 
from Wright’s unethical bartering for payment in violation of the Ethical Principles of 
Psychologists and Code of Conduct, published by the American Psychological Association.  See 
RJN, Exhibit C.   
  
 According to Vickrey, protected conduct loses its protected status if the conduct is illegal.  
See Flatley v. Mauro (2006) 39 Cal.4th 299, 305, 332, fn. 16; Paul for Council v. Hanyecz (2001) 
85 Cal.App.4th 1356, 1365-1367, disapproved on other grounds in Equilon Enterprises v. 
Consumer Cause, Inc. (2002) 29 Cal.4th 53.   
 
 This case is not akin to either Flatley or Paul for Council, where clearly illegal conduct 
(criminal extortion and money laundering of campaign funds) was the protected speech.  The 
general rule is that, protected conduct does not lose its protected status merely because Cross-
Complainant alleges the conduct is unlawful or unethical.  The exception to the anti-SLAPP 
statute for illegal conduct only applies if a defendant concedes, or the evidence conclusively 
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establishes, that the assertedly protected activity was illegal as a matter of law.  See Kemps v. 
Beshwate (2009) 180 Cal.App.4th 1012, 1017-1018; Cabral v. Martins (2009) 177 Cal.App.4th 
471, 482; Birkner v. Lam (2007) 156 Cal.App.4th 275, 285.  Cross-Defendant certainly has not 
conceded that his conduct was illegal, nor does the evidence conclusively so establish. 
    
 Cross-Complainant also argues that Wright cannot show that Vickrey’s suit was brought 
to chill a valid exercise of Cross-Defendant’s rights.  This is unnecessary.  Wright is not required 
to demonstrate an intent to chill First Amendment Rights by Vickrey’s claim.  CCP Section 
425.16 does not require that a defendant show that the plaintiff brought the lawsuit with an intent 
to chill defendant’s rights, nor does the statue require an intent-to-chill pleading or proof 
requirement.  See Equilon Enterprises, LLC, supra, 29 Cal.4th at 60; City of Cotati v. Cashman 
(2002) 29 Cal.4th 69, 75; Navellier v. Sletten (2002) 29 Cal.4th 82, 88.   
 
WHETHER PROBABILITY OF PREVAILING ON THE MERITS HAS BEEN ESTABLISHED  
 
 Because Wright’s lawsuit is a protected activity within the contemplation of the anti-
SLAPP law, Vickrey bears the burden of establishing a probability that he will prevail on his 
Rosenthal FDCPA cause of action in the Cross-Complaint.  See Soukup v. Law Offices of 
Herbert Hafif (2006) 39 Cal.4th 260, 291; Zamos v. Stroud (2004) 32 Cal.4th 958, 965.  
 
 Ordinarily, Cross-Defendant could simply rely on the litigation privilege as a complete 
defense to the Vickrey’s claim.  See CCP Section 47(b)(2).  However, at least one California 
appellate court has held that the litigation privilege does not apply to Rosenthal Act claims.  See 
Komarova v. National Credit Acceptance, Inc. (2009) 175 Cal.App.4th 324, 337-340.  
Consequently, Wright does not assert this defense.  Rather, he argues only that Vickrey cannot 
prevail on his Rosenthal Act claim because Wright is not a “debt collector” under the Act. 
 
 The Rosenthal Act defines the term “debt collector” as “any person who, in the ordinary 
course of business, regularly, on behalf of himself or herself or others, engages in debt 
collection.”  See Civil Code Section 1788.2(c); Fink v. Shemtov (2012) 210 Cal.App.4th 599, 612 
(“With the passage of the Rosenthal Fair Debt Collection Practices Act in 1977, the Legislature 
has expressly authorized individuals to act as debt collectors.”)  The term “debt collection” 
means any act or practice in connection with the collection of consumer debts.  See Civil Code 
Section 1788.2(b)   
 
 Wright contends that he is not a debt collector because he does not “regularly” engage in 
debt collection.  He is a psychotherapist, who, on occasion, must collect debts owed to him for 
services.  It is not his regular or ordinary course of business.  See Wright Decl., paragraphs 3-5.   
 
 In response, Vickrey offers only speculation on the question of whether Wright is a debt 
collector.  He argues: 

 
Anyone that has been able to stay in business for 43 years has done so by 
earning money from his clients.  This is possible by collecting the debts owed by 
said clients.  Doctor Wright does not state that anyone else collects his debts.  
Doctor Wright does not state that anyone regularly collects the monies owed by 
his patients in the ordinary course of business – not even debt collection 
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companies.  Doctor Wright has not had an employee or staff member since 1972.  
By his own admissions and the process of elimination, Doctor Wright collects his 
own debts.  
 

(Opposition, page 11, lines 7-12)  This argument proves too much.  It would mean that, in 
essence, anyone who charges for a product or service and receives payment in return is a debt 
collector, depriving the statute of any practical meaning. 
   
 Even if Wright collected his own debts (which he acknowledges he does), he admits to 
doing so on only 3 occasions over the last 43 years of his psychotherapy practice.  Under the 
definition of “debt collector,” Wright must engage in “regular” debt collection as part of his 
“ordinary course of business.”  Vickrey has produced no admissible evidence to establish this 
fact.  While Vickrey relies on Fink v. Shemtov, supra, 210 Cal.App.4th at 612, that case merely 
held that an assignee of a debt who purchased the debt for the purpose of bringing a collection 
action and splitting the proceeds was a debt collector.  Hence, Vickrey did not meet the second 
prong of the anti-SLAPP statute, the probability of prevailing on the merits of his ninth cause of 
action.  Hence, the anti-SLAPP motion is granted with respect to the ninth cause of action, and 
that cause of action is dismissed. 
  
 Cross-Complainant’s request for judicial notice of Exhibit A is granted.  See Evid. Code 
Section 452(h).  Cross-Complainant’s request for judicial notice of Exhibit B is granted.  See 
Evid. Code Section 452(d).  Cross-Complainant’s request for judicial notice of Exhibits C 
through G is granted.  See Evid. Code Section 452(a) 
 
 Wright’s evidentiary objections are ruled on as follows: 
 
Declaration of Peter Vickrey 
 
 Paragraphs 3, 4, 5, 6, 7, 8, 10, 11, 12, 13, 14, 15, 17, 18, 20, 22, 24, 25, 26, 27, 28, 32, 
33, 34, 35, 36, 37, 38, 39, 40, 41 and 42:  Overruled 
 
 Paragraph 9, lines 4-6:  Sustained – legal conclusion 
  
 Paragraph 16:  Sustained – legal conclusion 
  
 Paragraph 30:  Overruled 
 
 The prevailing Cross-Defendant is entitled to recover his attorney fees and costs 
incurred on the motion.  See CCP Section 425.16(c).  Cross-Defendant is ordered to submit his 
request for reasonable fees and costs in connection with the filing of the special motion to strike 
by August 1, 2016.  Cross-Complainant shall have until August 16, 2016, to file any opposition 
to the motion.  Any reply will be due on August 22, 2016, and a hearing set on August 29, 2016, 
9:00 a.m.   
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 4.  TIME:  9:00   CASE#: MSC15-01556 
CASE NAME: WRIGHT  vs.  VICKREY 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT 
FILED BY BRULE AND ROONEY, LLP 
* TENTATIVE RULING: * 
 
Off calendar. 
 
 
  
 5.  TIME:  9:00   CASE#: MSC15-02296 
CASE NAME: DAVILA  vs.  WASNIOWSKI 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DAVILA 
FILED BY MATTHEW J. GONSALVES ESQ. 
* TENTATIVE RULING: * 
 

Defendant Matthew Gonsalves demurs to those causes of action in the First Amended 
Complaint (“FAC”) that are directed at him, i.e., the First (extrinsic fraud), Second (notary fraud), 
Third (forgery), Fourth (attorney deceit), Fifth (negligence), Ninth (emotional distress) and 
Tenth (Civil Conspiracy).  The demurrer to those causes of action is sustained, without leave 
to amend. 

As noted in the complaint, in August of 2004, in the dissolution action between Mr. and 
Ms. Davila, the Court ordered that Ms. Davila purchase Mr. Davila’s interest in the family home 
for  $61,967.40, and that she execute a promissory note bearing 10% interest and a deed of 
trust to secure the payment.  Ms. Davila alleges that she then paid Mr. Davila $40,000 in full 
satisfaction of his claim on the house, rendering the promissory note and deed of trust 
unnecessary.  She specifically alleges in the FAC that “my husband claims that he did not notify 
his attorney, defendant Gonsalves, that he had settled our divorce.”  (FAC, Par. 24.)  She also 
states that “I do not know whether my ex-husband and his attorney conspired to defraud me out 
of my $40,000 then sell the trust deed to Wasniowski and Roberts.”  (FAC, Par. 24a.)  She 
alleges that a note and deed of trust were submitted to the court in improper form, and 
thereafter Gonsalves “forged [the clerk’s] signature on the documents and then falsely 
acknowledged [the clerk’s] signature under his notary.”  (FAC, Par. 28; see also Par. 50, 55, 65.)  
She further alleges that Gonsalves “intentionally failed to serve me for the show cause hearing 
on August 23, 2004,” that he “placed falsified letters and documents in the case file of my family 
court case and the instant case.”  Ultimately, Mr. Davila sold the deed of trust and note to 
defendants Roberts and Wasniowski for $55,000.  They eventually foreclosed. 

First, Gonsalves demurs to the entire complaint on the ground that Ms. Davila’s 
allegations were the subject of a trial held by the Court on her motion to set aside the family law 
judgment, and were found not to be true.  This claim cannot be considered as part of the ruling 
on the demurrer.  They may be properly considered as part of an appropriate motion raising a 
collateral estoppel or claim preclusion claim, but this cannot be done until the order on that 
matter is final.  (Lucido v. Superior Ct. (1990) 51 Cal.3d 335, 341 [setting forth five elements, 
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including that the prior decision “be final and on the merits.”].)   Ms. Davila has filed an appeal of 
that determination.  Therefore it will not be considered final for purposes of preclusive effect until 
the appeal is concluded.   

Second, with respect to all of the causes of action directed at Mr. Gonsalves (First, 
Second, Third, Fourth, Fifth, Ninth and Tenth), he urges that this complaint constitutes an 
improper collateral attack on the judgment in the prior family law action, i.e., Ms. Davila’s 
remedy, if any, is the appropriate motion to set aside the judgment in the dissolution matter. 
Although Mr. Gonsalves does not specifically raise the issue of the “litigation privilege” under 
Civil Code section 47(b), application of that privilege establishes that Mr. Gonsalves’ argument 
is correct in its result, if not the underlying theory.   

In Rusheen v. Cohen (2006) 37 Cal.4th 713, the Supreme Court considered an action for 
“abuse of process” against an attorney who the plaintiff alleged had filed a perjured declaration 
concerning service and falsely obtained a judgment and used collection methods.  (Id., at 1052.)  
The Court unanimously held that “the litigation privilege applies to the declarations and protects 
against torts arising from the privileged declarations.”  (Id. at 1062.)  The Court explained that 
“modern public policy seeks to encourage free access to the courts and finality of judgments by 
limiting derivative tort claims arising out of litigation-related misconduct and by favoring 
sanctions within the original lawsuit.” (Id., at 1063.)   This doctrine has been applied to a variety 
of tort actions, including “abuse of process, fraud, intentional inducement of breach of contract, 
intentional infliction of emotional distress, intentional interference with prospective economic 
advantage, invasion of privacy, negligence, and negligent misrepresentation[.]”  (Brown v. 
Kennard (2001 94 Cal.App.4th 40, 45.)  This does not leave Ms. Davila with no remedy, it simply 
limits her remedy to those available through attacking the prior judgment directly.  Accordingly, 
the demurrer must be sustained, without leave to amend. 

Mr. Gonsalves has made a number of arguments with respect to the First, Second, 
Third, and Fourth causes of action, which the Court declines to address given this result. 

The Court notes that it received a communication from Ms. Davila (purporting to have 
been served on counsel for the other parties), suggesting that the matter either is or should be 
stayed pending resolution of her appeal of the denial of her motion to set aside the judgment.  
She also has filed a “Notice of Stay of Proceeding.”  While this demurrer is not stayed by Code 
of Civil Procedure section 916, the Court has discretion to stay a matter in the interest of justice.  
Under these circumstances, however, it would be unjust to delay the resolution of 
Mr. Gonsalves’ demurrer. 
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 6.  TIME:  9:00   CASE#: MSC15-02296 
CASE NAME: DAVILA  vs.  WASNIOWSKI 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DAVILA 
FILED BY ED S. WASNIOWSKI, et al. 
* TENTATIVE RULING: * 
 

The demurrer is sustained on the ground of failure to join Edward Davila, and plaintiff is 
ordered to amend the complaint to add him as a party.  In all other respects, the demurrer is 
overruled.  The parties are ordered to appear to consider the issue of whether this matter should 
be stayed pending Ms. Davila’s appeal of the decision denying her motion to set aside the 
dissolution judgment. 

Defendants Ed S. Wasniowski, Justin D. Roberts, Diversified Inv Partners LLC, Dual 
Arch International Inc., David Absher, and Laurie R. Bradshwaw  (collectively “the Foreclosing 
Defendants”), demur to the First Amended Complaint (“FAC”).  Only Causes of Action Six 
through Ten raise claims against them. 

Like Mr. Gonsalves, these defendants demur to the entire FAC on the ground that Ms. 
Davila’s allegations were the subject of a trial held by the Court on her motion to set aside the 
family law judgment, and were found not to be true.  This claim cannot be considered as part of 
the ruling on the demurrer.  They may be properly considered as part of an appropriate motion 
raising a collateral estoppel or claim preclusion claim, but this cannot be done until the order on 
that matter is final.  (Lucido v. Superior Ct. (1990) 51 Cal.3d 335, 341 [setting forth five 
elements, including that the prior decision “be final and on the merits.”].)  Ms. Davila has filed an 
appeal of that determination.  Therefore it will not be considered final for purposes of preclusive 
effect until the appeal is concluded.   

The Court notes that it received a communication from Ms. Davila (purporting to have 
been served on counsel for the other parties), suggesting that the matter either is or should be 
stayed pending resolution of her appeal of the denial of her motion to set aside the judgment.  In 
addition, she has filed a “Notice of Stay of Proceedings.”  While this matter is not stayed by 
Code of Civil Procedure section 916, the Court has discretion to stay a matter in the interest of 
justice.   

First, the Foreclosing Defendants argue that the matter cannot proceed because Ms. 
Davila has failed join Mr. Davila, who is an indispensable party under Code of Civil Procedure 
section 389.  This issue can be raised by demurrer, and if the party is indispensable, the court 
may order joinder of the necessary party.  (Conrad v. Unemployment Ins. Appeals Bd. (1975) 47 
Cal.App.3d 237, 241.)  In this instance, the facts alleged in the complaint are sufficient to 
indicate that Mr. Davila’s presence in this case is necessary to afford complete relief.  
Accordingly, the demurrer on this ground is sustained, with leave to amend to add Mr. Davila as 
a defendant. 
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Foreclosing Defendants also argue that the FAC shows that it is barred by the statute of 
limitations.  This claim, however, is based on evidence outside the scope of the FAC, and 
therefore cannot be the basis for a demurrer.   

Next, Mr. Wasniowski and Roberts allege that they have been determined to be bona 
fide purchasers for value.  Again, this is based on evidence outside the scope of the FAC, and 
therefore cannot be the basis for a demurrer. 

Next, Defendants Dual Arch, Absher, and Bradshaw demur on the grounds that the 
allegations against them “are all based on the false premise that the Note and Deed of Trust are 
invalid, defective or ‘forged’.”  The FAC specifically alleges that these defendants had “actual 
knowledge of the discrepancies on the face of the trust deed and the utter lack of promissory 
note, defendants Dual Arch and Bradshaw proceeded to trustee’s sale without legal 
justification.”  Again, the Court must disregard claims that these allegations are false, for 
purposes of the demurrer.  While Dual Arch claims that it had no fiduciary duty to Ms. Davila, the 
lack of a fiduciary duty would not excuse a deliberate foreclosure with knowledge that it is 
improper. 

Foreclosing Defendants next claim that the complaint is barred by the doctrine of laches.  
Again, this is not apparent on the face of the FAC, and therefore must be raised by affirmative 
defense. 

Finally, the Foreclosing Defendants assert that the FAC is uncertain.  While the FAC 
may be argumentative and rambling at points, it alleges sufficient facts to advise each of the 
defendants of the claims against them. 
 
 
  
 7.  TIME:  9:00   CASE#: MSC15-02296 
CASE NAME: DAVILA  vs.  WASNIOWSKI 
HEARING ON MOTION TO QUASH SUBPOENA DUCES TECUM AND FOR EXPENSES 
FILED BY MATTHEW J. GONSALVES ESQ. 
* TENTATIVE RULING: * 
 
 Defendant Matthew Gonsalves moves to quash a subpoena duces tecum served by 
Jeannine Davila on AT&T for “records of incoming and outgoing call detail and 510-351-5102 for 
the months of August, September, October, November, and December 2004, which would 
include a flag indicating that a call is incoming or outgoing, the date and time of the call, the 
NPA and telephone number of the call, the call’s duration and whether the call successfully 
connected.”  The stated relevance is that Mr. Gonsalves has stated that he had a telephone 
conversation with Ms. Davila on October 27, 2004 from Ms. Davila, and the records will show 
whether there was any telephone call during the time period in question from her telephone 
number.  Mr. Gonsalves objects that this violates his privacy, is overbroad, and would disclose 
the phone numbers of other clients, in violation of attorney-client privilege and the attorney work-
product doctrine.   Given that the records would only show telephone numbers, with no further 
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identifying information or information concerning the content of the calls, the Court concludes 
that no privileges would be violated.   

Mr. Gonsalves also claims that it is not likely to lead to the production of admissible 
evidence, because Ms. Davila could have called him from any number.  Thus, even the absence 
of her personal phone number would prove nothing.   This is true, but if a number is found that 
can be tied to Ms. Davila, it would help Mr. Gonsalves’ claim.  Thus, it could lead to the 
production of admissible evidence.   

The request is overbroad, however, in seeking four months of records.  Since the claim 
regarding a telephone conversation concerns October 27th, 2004, records from October 20th to 
November 3rd should be sufficient. 

Mr. Gonsalves also asserts that the subpoena was not properly served, because Ms. 
Davila failed to serve Mr. Gonsalves with the subpoena at the time, contrary to Code of Civil 
Procedure section 1985.3(b) and did not serve AT&T with proof of service on Mr. Gonsalves, as 
required by section 1985.3(c).  In response to the motion, Ms. Davila has provided a cover letter 
to the subpoena in which she states that Mr. Gonsalves “has been given notice of this 
subpoena.”  She points out that at some point he received notice, since he contacted her to 
object to it.  She asserts that he has no standing to object to the failure to serve AT&T with 
those documents.  She has not suggested, however, that she actually did comply with the 
express requirements of section 1985.3(b), (c) or (e).  There is no “standing” limitation in the 
statute, and failure to comply with the service requirements is fatal here.   

Accordingly, the motion to quash is granted.  All requests for attorney fees are denied. 
 
 
  
 8.  TIME:  9:00   CASE#: MSC16-00166 
CASE NAME: DEUTSCHE BANK  vs.  CRICHTON 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY GLOBAL TRUST 283153-691032-102031 
* TENTATIVE RULING: * 
 
Defendant Crichton’s motion to set aside default is granted, the grounds being established and 
there being no opposition.  Crichton shall file his proposed answer no later than July 15, 2016. 
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 9.  TIME:  9:00   CASE#: MSC16-00706 
CASE NAME: PRASHANTH MACHAIAH  vs.  BRIAN KILIAN 
HEARING ON DEMURRER TO COMPLAINT of MACHAIAH 
FILED BY BRIAN KILIAN, BETH KILIAN 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to August 1, 2016, at 9:00 a.m., in Department 39.  
The continuance will permit the parties an opportunity to comply with the meet-and-confer 
requirement imposed by section 430.41 of the Code of Civil Procedure.  The Court takes section 
430.41 seriously, and expects the parties to meet and confer before a demurrer is filed.  The 
compliance declaration shall be filed on or before July 18, 2016. 
 
 
  
10.  TIME:  9:00   CASE#: MSD03-01040 
CASE NAME: EDWARD DAVILA  vs.  JEANNINE DAVILA 
F/L SPECIAL SET HEARING ON: SEE RELATED CASE MSC15-02296 
* TENTATIVE RULING: * 
 
(Set as related case only.) 
 
 
  
11.  TIME:  9:00   CASE#: MSL09-06957 
CASE NAME: CHASE  vs.  ESPINOZA 
HEARING ON MOTION TO VACATE JUDGMENT & DISMISS ACTION WITH PREJUDICE 
FILED BY CHASE BANK USA, N.A. 
* TENTATIVE RULING: * 
 
Granted. 
 
 
  
12.  TIME:  9:00   CASE#: MSL15-03466 
CASE NAME: DOYLE  vs.  COUNTRY VILLAGE 
HEARING ON DEMURRER TO COMPLAINT of DOYLE 
FILED BY COUNTRY VILLAGE CONDOMINIUM OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
The demurrer of Defendant Country Village Condominium Owners Association, Inc. 
(“Country Village”) to the First, Second, and Third Causes of action of the complaint is 
overruled.  Country Village shall answer no later than July 21, 2016. 
 
Country Village asserts that Vehicle Code section 22658 (violation of which is alleged in the 
Fourth Cause of Action) creates the exclusive remedy for improper towing of vehicles from 
private property, displacing the common-law remedies set forth in the first three causes of action 
(conversion, trespass to chattel, and negligence, respectively).  Country Village asserts that 
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where a new right is created by statute, the statutory remedy is exclusive, relying on Orloff v. 
Los Angeles Turf Club, Inc. (1947) 30 Cal.2d 110, 112.)  While not disputing that argument with 
respect to statutes creating rights that did not exist at common law, Plaintiff argues Vehicle 
Code section 22658 does not create a new right, but is simply cumulative to pre-existing 
remedies for conversion, trespass to chattel and negligence. 
 
While not cited by either party, the statute itself addresses this issue.  Vehicle Code section 
22658(p) provides that “[t]he remedies, sanctions, restrictions, and procedures provided in this 
section are not exclusive and are in addition to other remedies, sanctions, restrictions, or 
procedures that may be provided in other provisions of law, including, but not limited to, those 
that are provided in Sections 12110 and 34660.”  “Other provisions of law” includes common-
law tort causes of action. 
 
Country Village also demurs to the First Cause of Action on the ground that, since Plaintiff has 
alleged only a temporary loss of possession of the vehicle, no claim for conversion is stated.  
Apparently relying on Witkin, Summary of California Law [10th Ed., 2005 (Torts, section 699, p. 
1024)], Country Village argues that “[w]here the act does not amount to a dispossession, but 
consists of use or damage to the property, the normal action will be for trespass, in which the 
plaintiff recovers only the actual damages suffered by impairment of the property or loss of its 
use.”   Witkin also notes (at p. 1032), however, that “the interference need occur only at the time 
of the conversion; the fact that plaintiff later regains possession of the property does not 
preclude a conversion action,” citing Enterprise Leasing Corp. v. Shugart Corp. (1991) 231 
Cal.App.3d 737, 748 [“In a conversion action, the plaintiff need show only that he was entitled to 
possession at the time of conversion; the fact that plaintiff regained possession of the converted 
property does not prevent him from suing for damages for the conversion.”].)  Thus, the length 
of time for which defendants possessed the vehicle is relevant to the extent of damages, not 
whether a cause of action for conversion is stated. 
 
 
  
13.  TIME:  9:00   CASE#: MSN16-1076 
CASE NAME: CLAIM OF FELICITY SALAZAR 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition appears to have inadvertently checked the boxes in section 19(a)(3) (where there is 
a conservatorship or guardianship), instead of 19(b)(2), where there is not.  In addition, pursuant 
to that provision, petitioner must specify the name, branch, and address of the institution in 
which the funds are deposited.  Subject to submission of an order making that correction, the 
petition is approved.  (The Court separately will approve the application for appointment of 
guardian ad litem.) 
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14.  TIME:  9:05   CASE#: MSP15-02123 
CASE NAME: ESTATE OF HAZEL S. MURRAY 
SPECIAL SET HEARING ON: OBJECTION TO LAST WILL & TESTAMENT OF HAZEL 
SET BY FILED BY MIEASHA HARRIS 
* TENTATIVE RULING: * 
 
Vacated by Court, 7/6/16. 
 
 
  
15.  TIME: 10:00   CASE#: MSC15-00496 
CASE NAME: VAN BUSKIRK  vs.  SERVIS ONE 
SPECIAL SET HEARING ON: SETTLEMENT CONFERENCE 
SET BY DEPARTMENT 39 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.   
 
 
 

 


